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BEFORE THE COURT OF JUDICIAL MAGISTRATE  1  ST   CLASS

TEZPUR, SONITPUR

Present :-  Smti Triza P. Mazinder Baruah , AJS

Judicial Magistrate 1st Class Sonitpur, at Tezpur

G.R. CASE NO :- 282 of 2015

Under Sections 143/147/447/325/506 IPC

State of Assam

-VERSUS –

1. Md. Rafijul Islam    

   Son of – Md. Kalimuddin

2. Musstt. Farida Khatoon

                                                   Wife of – Md. Noor Islam

3. Musstt. Jubeda Khatoon

Wife of – Late Safique.

4. Md. Jafaruddin

Son of -  Late Safique

5. Musstt. Fatema Begum

Wife of- Rafijul Islam.

     All these are residents of Bhojkhuwa Chapori
     PS- Tezpur
     Dist- Sonitpur.

-Accused persons
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Appeared

Learned APP for State : Smti Bandana Boro.

Learned Counsel for Defence : Sri Debashis Bora.

Charge framed on : 30.08.2016.

Dates of Evidence :         26.09.2016, 27.06.2018, 25.06.2019,

08.08.2019.

Date of Argument : 17.12.2020.

Date of Judgment : 21.12.2020.

J U D G M E N T

1. The present case arose out  of  an FIR lodged by informant  Md.  Noor

Salam against the accused persons namely  Md.  Rafijul Islam,  Md. Noor Islam

(since  deceased),  Musstt.  Farida  Khatoon,  Musstt.  Jubeda  Khatoon,  Md.

Jafaruddin and Musstt. Fatema Begum alleging that the aforementioned accused

persons on 04.02.2015 at 10:00 a.m had hit the informant with a bamboo stick,

pulled his hair and tore his clothes while the informant was working on his land.

Further, the informant has alleged that the said accused persons threatened to

kill him if he dared to enter upon the land where he was working to construct

any house. Hence, being fearful of the threat issued by the accused persons and

due to the incident on 04.02.2015 the informant has filed this case. 

2. On receipt of the FIR, officer in charge of Tezpur Police Station registered

a case vide Tezpur P.S.  case no. 149/2015 under sections  147/148/448/325/

427/506 of the Indian Penal Code (IPC) and endorsed the case for investigation.

Accordingly, Investigating Officer (I/O) initiated investigation of this case and on

completion  of  investigation,  I/O  submitted  charge  sheet  against  the  accused

persons  under  sections 147/148/448/325/427/506 of  the  Indian  Penal  Code

(IPC).
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3. Thereafter, on basis of the contents of the case diary, FIR, charge sheet

and other relevant documents, cognizance was taken of the offence that prima

facie appeared to have been committed by the accused persons and summons

were issued against them.

4. On appearance, accused persons were furnished with copy of relevant

documents under Section 207 of the Criminal Procedure Code (Cr.P.C.). 

5. On perusal and consideration of the material on record and upon hearing

the  learned  Assistant  Public  Prosecutor  (A.P.P)  and  the  learned  counsel

appearing  on behalf  of  the  accused  persons,  prima-facie  material  of  offence

under sections 143/147/447/325/506 of the IPC (Indian Penal Code) were found

against the accused persons and accordingly formal charge under the aforesaid

sections were framed against the accused persons; the ingredients of which were

read over and explained to the accused persons to which they pleaded not guilty

and claimed to be tried. However, vide order dated 22.05.2019, the case against

accused person Noor Islam had abated due to his demise. 

6. In  support  of  its  case,  prosecution  examined  4  (four)  numbers  of

witnesses and there are 6 (six) exhibits. The witnesses were cross-examined by

the defence and thereafter the witnesses were discharged.

7. Statement of defence of the accused persons under section 313 Cr.P.C.

have  been  recorded  and  kept  with  the  case  record.  Defence  pleas  were  of

complete denial and declined to adduce any evidence.

8. I  have  perused  the  material  on  record  and  heard  the  arguments

advanced by the learned A.P.P. and the learned defence counsel appearing for

the accused persons.

9. Upon  hearing  and  after  perusal  of  the  record,  following  points  are

formulated for proper adjudication of this case:

POINTS FOR DETERMINATION

(A) Point No. 1:  Whether the accused persons as member of an unlawful

assembly are punishable under section 143 of the IPC ?
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(B) Point No. 2:  Whether the accused persons as member of an unlawful

assembly are guilty of rioting punishable under section 147 of the IPC ?

(C) Point No. 3:  Whether the accused persons committed the offence of

criminal trespass punishable under section 447 of the IPC ?

(D)    Point No. 4:  Whether the accused persons voluntarily caused grievous

hurt to the informant and hence punishable under section 325 of the IPC ?

(E)    Point  No.  5:  Whether  the  accused  persons  have  intimidated  the

informant by threatening to cause injury to his person and thereby committed an

offence punishable under section 506 of the IPC ?

DISCUSSION, DECISION & REASONS THEREOF:-

10. P.W-1 Noor Salam who is also the informant in this case deposed in his

testimony  that  he  filed  an  FIR.  Exhibit-1  is  the  FIR  and  Exhibit-1(1)  is  the

signature therein. The basis of the FIR was the incident alleged by P.W-1 that on

04.02.2015  at  around  10:30  a.m,  the  accused  persons  had  stopped  the

informant i.e. P.W-1 from working in his land. P.W-1 stated that the accused

person Rafijul Islam had hit him with a bamboo stick as well as punched him on

his chest  as well as pulled his hair which caused him physical hurt. P.W-1 in his

cross examination stated that he had sold around 3 katha land to accused person

Noor  Islam. P.W-2 corroborated the testimonies  of  P.W-1  to  the extent  that

Rafijul Islam had hit P.W-1. However, P.W-2 named Noor Islam as well as one of

the accused person along with Farida who hit the informant i.e. P.W-1 who is

also her husband. Further, contrary to the claims of P.W-1 that he was hurt in

the chest, back and head, P.W-2  stated that P.W.- 1 i.e the informant was hit on

his hand and waist.

P.W-3 who was the medical officer who examined the informant deposed that no

external  injury  was  found  on  P.W-1  and  P.W-1  did  not  proceed  for  further

treatment for x-ray of chest as advised by the medical officer i.e. P.W-3. Exhibit-

2 is the injury report and Exhibit 2(1) is the signature therein. 
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P.W-4 Rafiqul Hoque who was the I.O of the case stated in his deposition that he

visited the place of occurrence, prepared a sketch map of the place of occurence

and recorded statements of witnesses. Accordingly, he submitted chargesheet;

Exhibit – 4 is the chargesheet Exhibit-4(1) is the signature therein. In his cross

examination he stated that he did not seize any article including the bamboo

stick alleged to have been used by Rafijul Islam. P.W- 4 further stated that the

informant did not state before him that the accused person Rafijul Islam had hit

him 3 (three) times nor did P.W-2 or P.W-1 state before him any instance of

assault by the accused persons or any record of injuries sustained in the process.

Thus, the testimony of P.W-4 i.e the I.O points to material omission as P.W-1 i.e.

the informant and victim as well as P.W-2 omitted to state before the I.O that

P.W-1 was hit by the accused persons. Therefore, the material omission evident

from  the  testimony  of  P.W-1/informant  and  P.W-4/I.O  are  relevant  as

determining factor in the evaluation of the credibility of the allegations cast by

the informant against the accused persons. Hence, it can be held from the view

point  of  a  reasonably  prudent  mind  that  the  deposition  of  P.W-1  i.e.  the

informant is not unshakeable or absolutely credible. 

11. On perusal of the testimonies of the above mentioned P.W's; it is seen

that there is no independent eye witness nor a common object is established that

can be attributed to the accused persons for any alleged incident of rioting or

rioting with deadly weapon or criminal intimidation or trespass punishable under

Indian Penal Code (IPC). Further, the testimony of M.O which explicitly state that

there is no external injury on the body of the informant i.e P.W-1 casts a shadow

on the version of P.W-1 and P.W-2. It is to be noted that P.W-2 is the wife of

P.W-1/informant.

At this point, it would be relevant to evaluate the credibility of interested witness

in Mahavir Singh Vs State of Madhya pradesh (2016) 10 SCC 220, it was held as

follows :  “Evidence of interested witness needs to scrutinized utmost care. It

can only be relied upon if  the evidence has a ring of  truth to it,  is  cogent,

credible and trustworthy”.
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In light of the aforesaid case law the credibility of the testimony of P.W-1 and

P.W-2  are  to  be  viewed  and  considered  with  a  pinch  of  salt  as  both  are

interested witnesses; P.W-1 being the informant and the victim whereas P.W-2 is

the wife of P.W-1. Further, the version of P.W-1 and P.W-2 are contrary as to

which of the accused persons had hit P.W-1 and where injuries were sustained.

Also, as per the deposition of the I.O i.e P.W-4, it was not stated before police by

P.W-1 and P.W-2 that P.W-1 was assaulted by the accused persons due to which

he sustained injuries.

12. Further, the Hon’ble Supreme Court of India in the case of V. D. Jhingan

Vs. State of Uttar Pradesh 2 AIR 1966 SC 1762 has held that it is the cardinal

rule of criminal jurisprudence that the burden in the web of proof of an offence

lies  upon  the  prosecution  to  prove  all  the  facts  constituting  the  ingredients

beyond  reasonable  doubt.  If  there  is  any  reasonable  doubt,  the  accused  is

entitled to the benefit of the reasonable doubt. 

Hence, in view of the discussion made above, I have no hesitation to hold that

the prosecution has failed to prove the case against the accused persons of of-

fence under section 143, section 147, section 447, section 325 and section 506

IPC, beyond reasonable doubt as ingredients of offence under the aforesaid sec-

tions qua the accused persons in prosecution of common object are not made

out. Accordingly, accused persons namely Md. Rafijul Islam, Musstt. Farida Kha-

toon, Musstt. Jubeda Khatoon, Md. Jafaruddin and Musstt. Fatema Begum are

acquitted for offence under section 143, section 147, section 447, section 325

and section 506 of IPC. Aforementioned points are hereby determined in the

negative.

13. Burden of proof to establish the guilt of the accused persons is on the

prosecution. Here, prosecution has failed to establish the guilt of the accused

persons.  From the evidence of the prosecution witnesses who has appeared, it

can be seen that there is no incriminating material to suggest that the accused

persons have committed offence punishable under sections  143/147/447/325/

506 IPC.
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14. Considering all, it is found that the prosecution has failed to establish the

guilt of the accused persons and implicate them of any offence under the above

stated sections of IPC. The points for determination as stated above are hence,

decided in negative.

O R D E R

15. In light of the above discussion, the accused persons namely Md. Rafijul

Islam,  Musstt.  Farida  Khatoon,  Musstt.  Jubeda  Khatoon,  Md.  Jafaruddin  and

Musstt. Fatema Begum are acquitted of the charges of offence alleged to have

been committed by them. 

16. Set the accused persons at liberty forthwith.

17. Bail bond for the accused persons are extended for a further period of six

months in view of section 437(A) of the Cr.P.C.

18. Given  under  the  hand  and  seal  of  this  court  on  this  21st day  of

December, 2020 at Tezpur, Sonitpur.

Smt.Triza P Mazinder Baruah
Judicial Magistrate First Class
Tezpur, Sonitpur
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Appendix 

Name of the witnesses of Prosecution:-

1. P.W-1 :   Noor Salam.

2.        P.W-2 :   Rakia Khatun.

3. P.W-3 :   Dr. Jharna Kakoti.

4. P.W-4 :   Rafiqul Hoque.

Documents exhibited by Prosecution :-

1. Ext. 1 – Ejahar.

2. Ext. 1(1) - signature of Noor Salam.

3. Ext. 2 – Injury report.

4. Ext. 2(1) - signature of M.O.

5. Ext. 4 - Chargesheet.

6. Ext. 4(1) –  signature of I.O.

Name of the witnesses of Defence:-  Nil

Documents exhibited by Defence :-  Nil

Smt.Triza P Mazinder Baruah
Judicial Magistrate First Class
Tezpur, Sonitpur
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